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SUMMARY:

... This Note will argue that a comprehensive treaty should be written to simplify the issue of how to integrate computer
information transactions into commercial law in a global economy. ... The comprehensiveness of UCITA's provisions,
combined with its uniformity, makes it a good approach to integration. ... Finally, for the last element of the VCLT
treaty definition to be met, that the agreement be "governed by international law," the parties must intend that the
agreement be enforceable by international law standards. ... In deciding which provisions of UCITA, UETA, ESIGN,
the E-Agreement, and the UNCITRAL Model Law to include in the comprehensive treaty, the positive and negative
impacts that the possible provisions would have on the global economy must be considered. ... Having considered the
possible provisions that should be included in the treaty and their effects on the global economy, it is next necessary to
explain why a treaty is an adequate solution to integration in light of the global economy. ... Also, a state could object
to the reservation, even if it was not found to go against the "object and purpose" of the treaty. ...

TEXT:

Introduction

Consider for a moment the following hypothetical: A potential buyer in the United States is surfing the internet and
finds an item he wishes to purchase from a seller in Italy. The transaction is conducted by means of a computer. After
the buyer receives his item, he sees it does not conform to the product specifications as stated online. What is the
buyer's legal recourse and how might the outcome most efficiently be determined?

The situation that this hypothetical presents is only one example of numerous legal problems that may occur from
an individual or entity engaging in electronic commerce (e-commerce) transactions. During the past decade, e-
commerce has grown rapidly. It has promoted economic growth, improved industry competitiveness, and stimulated
investment and innovation. nl However, the international legal system has yet to respond adequately to the growth of
e-commerce. Such a response is necessary so that transactions may be conducted efficiently and a strong global
business network may be developed.
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The proposed Uniform Computer Information Transactions Act (UCITA) has been a major response to this issue.
n2 As the name of the act suggests, UCITA is designed to govern transactions involving computer information. n3 It
was originally proposed as an addition to the Uniform Commercial Code (UCC) as "Article 2B," but was later
withdrawn from the UCC and sponsored independently by the National Conference of Commissioners on Uniform State
Laws (NCCUSL) as a separate uniform law called "UCITA." n4 The Act is designed to remove "pure software" and
"software embedded in goods" from being governed under the UCC as a "sale of goods." n5 Instead, those items are
governed under UCITA and its particular provisions. All state legislatures have considered whether or not to enact
UCITA,; several state legislatures have passed laws adopting the Act; n6 while others have refused to do so. n7

This Note will argue that a comprehensive treaty should be written to simplify the issue of how to integrate
computer information transactions into commercial law in a global economy. To argue this, first, the Note sets forth the
UCITA approach to integration. Second, the Note examines the debate surrounding the UCITA approach. Third, the
Note discusses the various other approaches to integration as expressed in other laws. Fourth, the Note examines the
differences between UCITA and the other approaches. Following this, the Note insists that UCITA should be
considered a good approach to integrating computer information transactions into commercial law. The Note then
suggests why UCITA should be considered a good approach, but not an adequate solution. Seventh, the Note suggests
why a treaty would simplify this issue. Following this, a proposed method to treaty construction is suggested, as well as
possible key provisions that should be included. Finally, the Note explains why global uniformity in law governing
computer information transactions is necessary in a global economy and considers the imperfections of the treaty
solution.

1. UCITA's Approach to Integrating Computer Information Transactions into Commercial Law

As mentioned above, UCITA governs contracts relating to computer technology, Internet access, and support
agreements. n8 Excluded from its coverage are the sale or lease of computer-related "hardware" (i.e. books, movies)
and software embodied in goods other than a computer or a computer peripheral, unless the main purpose of the
transaction is to obtain the software. n9 Below, several key provisions of UCITA are explained to provide a framework
for further analysis.

One key provision allows the parties to a contract to choose what law applies to their contract. n10 As such, they
have the choice of opting for UCITA to apply. nll If the parties choose to do so, the contract would be subject to the
provisions of UCITA unless preempted by federal law. nl12 A second key provision in UCITA provides for several
warranties for licenses, including: express warranties, implied warranties of non-infringement, implied warranties of
quiet enjoyment, implied warranties of merchantability, implied warranties of fitness for a particular purpose, implied
warranties of system integration, and implied warranties of data accuracy. nl13 A third important provision is mass-
market license (MML), which allows for a standard form contract in retail transactions. nl4

The above brief snap-shot of UCITA's provisions show that the purpose behind UCITA is to provide a predictable
legal framework for conducting computer information transactions. nl15 However, the legal framework that UCITA
provides has ignited debate.

II. The UCITA Debate

Various individuals, including legal scholars and law practitioners, have debated UCITA's approach to integration.
nl6 Those who criticize the Act argue that it is "premature,” nl7 while those who support the Act point to the "need for
uniformity" in governing "intangibles of transactions involving computer information." n18 Below, these competing
arguments are further examined. After this examination, this Note will insist and accept that the need for uniformity
trumps the concern over the Code's prematurity.

In arguing that UCITA is "premature," scholars usually compare the history of the Uniform Commercial Code
(UCC) to that of the UCITA. First, scholars suggest that the UCC's success is due to its slow development n19 and the
fact that it was created only after established case law and business practices existed. n20 Scholars explain that, unlike
the UCC's historical development, UCITA has developed rapidly and has been created without having established case
law and business practices in existence. n21 This difference, in comparison, suggests that the possible failure of
UCITA's approach results from the fact that it is "painted on" to transactions before business practices have developed.
Second, scholars argue that the UCC's success is due to the relatively thorough critique of the UCC and the support it
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received amongst consumer and commercial groups. n22 This is then compared to the lack of support UCITA has
received in order to suggest the failure of UCITA's approach. n23

Regarding the support for UCITA due to the "need for uniformity," scholars generally point to the need for clear
and consistent rules governing computer information transactions to promote a global marketplace. n24 First, scholars
argue that uniformity will benefit consumers by providing them with certainty as to the terms of doing business using
computer information. n25 This, in turn, would foster economic growth and global expansion of the marketplace.
Second, scholars insist that a consistent law in this area is necessary in order for the United States to succeed in
international negotiations, which in turn would play an integral role in promoting a global marketplace. n26 For
instance, a uniform law would lower negotiation costs by providing parties with "off-the-shelf terms" that they could
adopt. n27 Such a law would also provide "default provisions" that may result in deals being saved that otherwise
would have failed. n28 Additionally, the "crucial issues" would be identified for the parties of the negotiation and the
possibility of "jurisdictional risk" would be eliminated. n29

Considering both sides of the UCITA debate, this Note sides with the supporters of UCITA, and accepts that the
"need for uniformity" to promote a global marketplace trumps the concern over the Code's prematurity for the reasons
articulated above. However, as suggested below, while UCITA is a good approach to addressing the concern about
integrating computer information transactions into commercial law in the global economy, the possibility of a better
approach exists.

1I1. Additional Approaches to Integration: UETA, ESIGN, UNCITRAL Model Law, and the E-Agreement

UCITA represents only one approach to commercial integration. There are several other approaches to integration
as expressed in the Uniform Electronic Transactions Act (UETA), the Electronic Signatures in Global and National
Commerce Act (ESIGN), the United Nations Commission on International Trade Law (UNCITRAL Model Law), and
the United Nations Economic Commission for Europe: Electronic Commerce Agreement (E-Agreement). A further
description of these approaches is set forth below.

UETA applies primarily to transactions involving electronic records and electronic signatures subject to UCC
Articles 2 and 2A. n30 The Act covers those electronic transactions that each party agrees to conduct electronically.
n31 Because the UETA rules apply to situations where no subsequent agreement between the parties is in effect, the
parties to an electronic transaction that comes under UETA can vary, waive or disclaim most of its provisions. n32

ESIGN is similar to UETA. It was enacted to "facilitate" n33 the use of electronic signatures and records in E-
Commerce. n34 ESIGN was developed to clarify the legal status of e-signatures. n35 However, ESIGN does not
validate the use of all e-signatures or records since only transactions under Sections 1-1-7, 1-206, Article 2, and Article
2A of the UCC are subject to ESIGN. n36 Some e-records are excluded from the scope of ESIGN in order to protect
consumers. n37 These may include such records as health or life insurance. n38 Also, ESIGN contains consumer
protection provisions that will prevent fraud and increase consumer confidence in e-commerce. n39 The provisions
require that consumers take steps to consent to conduct transactions electronically. n40 However, a contract is not
automatically invalidated when consent to receive e-records is not confirmed electronically. n41 This allows for
continuing business relationships to develop. n42

Another proposal, the UNCITRAL Model Law, has two chief purposes. First, it seeks "to offer national legislators
a set of internationally acceptable rules as to how ... a more secure legal environment may be created for what has
become known as 'electronic commerce." n43 Second, it is intended to "be of use to individual users of electronic
commerce in the drafting of some of the contractual solutions that might be needed to overcome the legal obstacles to
the increased use of electronic commerce." n44

While the purposes of the Model Law reflect the need for international legislation that covers electronic commerce,
the Act concedes that it "is a 'framework' law that does not itself set forth all the rules and regulations that may be
necessary to implement those [modern] techniques [for recording and communicating information] in an enacting
State," n45 and that "the Model Law is not intended to cover every aspect of the use of electronic commerce." n46 In
this way, it is recognized in the Act that the Model Law approach alone is not a sufficient solution to integration.

The E-Agreement is yet another example of an attempt to solve the integration problem. It presents the first legal
framework for the Internet and sets forth a "contractual approach" to electronic commerce operations. n47 As such, it
recognizes a need for "a framework of basic provisions agreed to by business entities, combined with the flexibility
required to conduct day-to-day commercial transactions." n48 No particular method of communication is required for



Page 4
2003 Syracuse L. & Tech. J. 4

the offer and acceptance. n49 Under the E-Agreement, the recipient is considered to have "received" the message when
it is available at the electronic address that the recipient uses. n50 The receiver of the message does not need to send an
acknowledgment of receipt unless the sender requests such a message. n51 However, a party must give notice to the
other party of circumstances that could prevent the formation of the contract as soon as it is reasonably possible for the
party to do so. n52 An offer is revocable, but an acceptance cannot be withdrawn. n53 Additionally, an offer is no
longer valid twenty four hours after its receipt. n54

While, at first blush, this "contractual approach" may seem a sufficient solution to integration due to its apparent
comprehensive coverage, scholars and practitioners concede that "potential problems could arise in the event that other
international rules prevail over national rules." n55 Therefore, the E-Agreement presents a major barrier to integrating
computer transactions internationally.

These approaches to integration show that the overall method to solving the problem of integration has presently
been to develop and enact numerous laws that have limited scopes of coverage. This overall approach seems inefficient.
However, before this thesis can be adequately advanced, the differences between the various approaches to integration
must be understood.

1V. UCITA and the Differences Among the Various Approaches to Integration

In creating a solution to the problem of integration, it is necessary to compare the proposed solutions set forth
above and to examine how each differs from UCITA. This will be done in turn, beginning with a comparison between
UETA and UCITA, and then moving to a comparison between the Model Law and UCITA. Finally, the E-Agreement
and UCITA will be compared.

In comparing UCITA and UETA, several key differences are apparent. First, unlike UCITA, UETA does not apply
to all contracts within its scope. n56 Second, "UETA excludes substantive e-commerce contract rules from its scope."
n57 Rather, the e-commerce contract rules are contained in either the UCC or UCITA. n58 In fact, UCITA goes so far
as to establish electronic contract terms, including: "the definition of 'conspicuous,' the ability of an on-screen click to
create a contract, the effect of a choice of forum clause, the attachment of certain warranties to published information,
the rules for performance on-line, how changes to on-going contracts are made, how contract terms are decided as
between electronic agents, and the availability of remedies, etc." n59 Third, UETA's sole focus is on electronic records
and electronic signatures relating to transactions subject to Articles 2 and 2A of the UCC. n60 As such, UETA only
applies if the parties agree by some means to use electronic commerce as part of a transaction. n61

In comparing UCITA and ESIGN, many of the same key differences are apparent. This is because ESIGN was
designed to mimic UETA in an effort to encourage states to adopt UETA. n62 For instance, ESIGN's sole focus is on
electronic signatures and records in e-commerce since Congress enacted it to validate and give legal effect to e-
signatures. n63 However, the legality of e-signatures is not dealt with under UCITA's scope and provisions. n64

In comparing UCITA with the UNCITRAL Model Law, two major distinctions can be made. First, while the
UNCITRAL seeks to develop integration in an international context, the UCITA seeks to develop integration in a
domestic context. n65 Second, while the Model Law does not cover every aspect of the use of electronic commerce, the
UCITA focuses on contracts involving computer information and provides for specific definitions for electronic
contract terms. n66

Finally, a major distinction can be made between the E-Agreement and UCITA. While the purpose of UCITA is for
states to have a neutral and predictable legal framework for computer information transactions, the purpose of the E-
Agreement is to provide an international framework for the Internet and to set forth a "contractual approach” to
electronic commerce operations. n67 In this sense, while UCITA's coverage is more thorough, its reach is not as
extensive as that of the E-Agreement. n68

By understanding the differences between UCITA and the other approaches, one may begin to appreciate the
strengths of the UCITA approach. For instance, through noting the comparisons made above, it becomes apparent that
UCITA's contract terms may be considered a key strength of the Act. Due to this strength, UCITA may be regarded as a
good approach to integration. However, there are additional reasons for considering UCITA a good approach.

V. Why UCITA is a Good Approach to Integration
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UCITA is a good approach to integrating computer information transactions into commercial law in a global
economy because the Act comprehensively addresses the concerns one faces when dealing with computer information
transactions. To prove this argument, set forth below is an examination of the statutory purposes of the Act. The
statutory purposes of the Act prove that UCITA is a good approach by clearly setting forth the goal of the Act and
reflecting the goal in the written provisions. Following a discussion of the statutory purposes of the Act, some of the
UCITA provisions are examined in light of the Act's purposes.

UCITA's statutory purposes reflect the approach UCITA takes in dealing with computer information transactions
and shows why the act should be considered a good way to integrate computer information transactions into commercial
law. The statutory purposes of UCITA are:

to facilitate computer or information transactions in cyberspace; clarify the law governing computer
information transactions; enable expanding commercial practice in computer information transactions by
commercial usage and agreement of the parties; and make the law relating to these transactions uniform.
n69

The goal of the statute is reflected in the provisions written; chiefly, to expand and facilitate computer information
transactions through a uniform code. One such example is the "default" choice of law provision.

UCITA provides for a different "default" choice of law provision than the UCC to reflect the reality of
jurisdictional problems when dealing with computer information transactions. For example, while the UCC 1-105
requires that there be a "reasonable relationship” to the transaction, UCITA states that parties may select a neutral forum
where neither is familiar with the law of the other's jurisdiction. n70 Thus, the applicable law "may have no
relationship" to the transaction. In this way, UCITA expressly regards the UCC's "reasonable relationship" requirement
as inappropriate in a global information economy and especially in cyberspace - where physical locations are often
irrelevant or unknowable. n71 Consequently, the provision promotes computer information transactions by allowing a
neutral forum.

A further example of the Act's comprehensiveness are its warranty provisions, which, as listed above, are numerous
and extensive. Also, UCITA requires that drafters use more direct language to disclaim warranties than is required
under Article 2 of the UCC. n72

The comprehensiveness of UCITA's provisions, combined with its uniformity, makes it a good approach to
integration. However, while UCITA is a good approach to solving the integration issue, it is not without weaknesses.

VI. The Weaknesses of the UCITA Approach and Its Ultimate Inadequacy

While the UCITA is a good approach to solving the integration issue, there are some weaknesses to the approach.
Two such weaknesses are considered in detail below. The first is state opposition to UCITA's enactment and the second
is UCITA's narrow scope of coverage.

While several state legislatures have passed laws adopting UCITA, much opposition to enactment exists. n73 For
example, the New York State Legislature introduced legislation to protect New York consumers from the effects of
UCITA by making "voidable any contractual provision that otherwise would require its application." n74 Due to the
opposition and the varying levels of enactment of UCITA, some states govern computer information transactions under
UCC provisions or significantly modified UCITA provisions and others under unmodified UCITA provisions. n75 By
way of illustration, several state legislatures debated UCITA in 2000. The outcome from the debate was Virginia and
Maryland adopting UCITA provisions with significant modifications, while lowa adopted UCITA provisions with little
or no modification. n76 If similar outcomes occur, the result would be much confusion. In this way, the purpose of
UCITA to facilitate and promote computer information transactions would be undermined.

While the effect that varying levels of enactment may have is an important concern, perhaps an even more
important consideration is the Act's narrow scope of coverage. Specifically excluded from UCITA's coverage is the sale
or lease of computer-related "hardware" (i.e. books, movies) and software embodied in goods other than a computer or a
computer peripheral, unless the main purpose of the transaction is to get the software. n77 In this way, instead of
providing for comprehensive coverage for various categories of technology, UCITA limits its comprehensive coverage
to only certain categories. Excluding certain categories of technology from UCITA's provisions and leaving them to be
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addressed in another act would result in this area of law being more complex and inefficient. Rather, it would make
much more sense to provide comprehensive coverage to all categories under one global uniform law.

These weaknesses clearly show that UCITA, while a good approach, is ultimately inadequate due to its varying
levels of enactment and narrow scope of coverage. As such, integration must be simplified and clarified.

VII. Simplifying and Clarifying Integration: The Treaty Solution

A better solution to facilitating computer information transactions would be a comprehensive treaty to simplify and
clarify the legal issues. In order to understand why a comprehensive "treaty solution" is appropriate in this situation, it is
first necessary to provide a brief explanation of a treaty and its role in international law. Second, it is necessary to
provide a brief explanation of the definitional requirements that an international agreement must meet to be covered
under the 1969 Vienna Convention on the Law of Treaties (VCLT), n78 the law governing treaties.

Treaties are considered an essential source of international law. n79 There are generally two types of treaties --
multilateral and bilateral. n80 The former is made between three or more countries, while the later is made between two
nations. n81 Treaties have been used to codify already existing law as well as to establish rules of conduct between
countries. n82 It is the latter usage that would be applicable in this situation; it would be a multilateral treaty.

Such a treaty is particularly appropriate to address this issue because of its international character. Computer
information transactions are inherently international in scope. As exemplified in the opening hypothetical, a United
States individual or corporation and a foreign individual or corporation could easily complete a transaction when doing
business through the computer via the Internet. Because of the international dimensions of this issue, it would be most
appropriate to have a set of rules that have been considered and accepted among all countries so that, when a legal issue
arises, confusion as to whose laws apply would not exist.

When considering how to construct the treaty, however, one must be aware that, in order for a treaty to be
considered an "international agreement" under the VCLT, it must meet the definition of an international agreement as
set forth in the VCLT. n83 Essentially, the VCLT is a "treaty on treaties." n84 Under Article 2 of the VCLT, an
international agreement is defined as one "concluded between states in written form and governed by international law."
n85 There are several elements contained in this definition; they are explained below.

The first element requires that treaties be concluded "between states." n86 However, states are not the only entity
that can enter into treaties. n87 Such entities as international organizations and companies, as well as individuals can
enter into agreements with states. n88 The only difference is that the VCLT will not apply to those treaties. n89

The second element requires that the agreement be "in written form." n90 However, this requirement may be
somewhat misleading. For instance, if there was an oral agreement concluded between nations, it would be enforceable.
n91 The only difference would be that the treaty would not be covered under the VCLT. n92

Finally, the third element and last requirement is that the agreement has to be "governed by international law." n93
Usually, this element is regarded as self-proving. n94 It is controlled by the intent of the parties; however, if there is no
specific provision that the agreement would be governed by other than international law, then it will be regarded as
governed by international law. n95

Because clear advantages exist in having a treaty governed under the VCLT, when undertaking the drafting process
there must be careful consideration that the agreement meets all of the elements set forth above.

VIII. Steps to Realization: Proposed Method to Treaty Construction

When considering how a multilateral treaty would be constructed, it is necessary to think of the steps necessary to
draft the treaty. Drafting this treaty would require a close examination of several current proposed laws: the Convention
on the International Sale of Goods (CISG), UCITA, the E-Agreement, UETA, ESIGN, and the UNCITRAL Model
Law. However, before discussing the role that the current laws should play in constructing the treaty, it is necessary to
suggest how the treaty should be negotiated so that the VCLT rules would apply to the provisions.

In order for the VCLT rules to apply, it is most important to first ensure that the beginning element of the treaty
definition in the VCLT is met -- that the treaty be concluded "between states." n96 In order for this element to be met,
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the treaty negotiations would have to be conducted in a way that would allow the diplomats from each of the states
desiring to be a party to the agreement to discuss the possible provisions.

For the next element of the VCLT treaty definition to apply, that the treaty be "in written form," n97 the
individuals representing the member states must be aware of the possible implications their oral agreements may have
on drafting the treaty. For instance, the Permanent Court of International Justice has held that oral promises made by
foreign ministers to other member states are binding on the state whose representative made the promise. n98 As such,
it would be advisable that the representatives of the member states be aware of the comments they make, and the effect
that their comments may have on the treaty making process.

Finally, for the last element of the VCLT treaty definition to be met, that the agreement be "governed by
international law," n99 the parties must intend that the agreement be enforceable by international law standards. As
mentioned above, this element is usually assumed to be satisfied. n100 However, if a provision was included in the
treaty that required the agreement be governed by the domestic law of one of the countries, the element would not be
met.

By following the above guidelines, the treaty will be governed under the VCLT. The next step in construction
requires a discussion about the role that each of the current proposed laws will play in constructing the treaty provisions.
As the CISG is the analogue to the UCC in governing international business transactions, n101 and because UCITA
began as a subpart addition to the UCC, it seems logical that it would be appropriate to begin by examining the CISG
construction.

When considering the CISG construction in terms of drafting a multilateral treaty, one must look to Part I, Chapter
I, Article 1 (1), which states, "this Convention applies to contracts of sale of goods between parties whose places of
business are in different states: (a) when the states are Contracting States; or (b) when the rules of private international
law lead to the application of the law of a Contracting State." n102 It would be necessary to include such language in
the draft, and to replace "sale of goods" with "sale of pure software" or "software embedded in goods." This provision
would give the overall structure of the treaty the necessary international sphere of application.

After this initial provision, an opt out article could be placed in the treaty. This would mimic CISG Part I, Chapter
I, Article 6, which reads, "the parties may exclude the application of this Convention or, subject to Article 12, derogate
from or vary the effect of any of its provisions." n103 This would allow for a particular contracting party's national law
to govern the situation as long as agreement existed between the parties.

Next must come the general provisions, which would cover formation and obligations of the contracting parties,
liability, and remedies. For this section, UCITA and its provisions may be considered as a starting point. Such a strategy
may be complex, and UCITA-like provisions would probably have to be negotiated and discussed amongst the different
member states as all nations may not wish to adopt the UCITA approach to each provision. At this point, additional
consideration might also be had of the E-Agreement, UETA, ESIGN, and the UNCITRAL Model Law.

IX. Treaty Provisions: Some Possibilities

In deciding which provisions of UCITA, UETA, ESIGN, the E-Agreement, and the UNCITRAL Model Law to
include in the comprehensive treaty, the positive and negative impacts that the possible provisions would have on the
global economy must be considered. This will be done with each law set forth above, beginning with UCITA, in an
effort to suggest the provisions that should ultimately be included in the treaty.

When looking to UCITA's provisions, the warranties that the Act sets forth stand out as a key provision that should
be included in the comprehensive treaty. As mentioned previously, n104 these warranties would include: express
warranties, implied warranties of non-infringement, implied warranties of quiet enjoyment, implied warranties of
merchantability, implied warranties of fitness for a particular purpose, implied warranties of system integration, and
implied warranties of data accuracy. n105 Because warranties result in accountability and facilitate further transactions,
they are a necessary provision and would positively impact the global economy.

Examining ESIGN, the need for special consumer protection provisions to be included in the treaty is apparent. The
consumer protection provisions that should be written into the comprehensive treaty should mimic those in ESIGN. As
such, they would be designed to prevent fraud n106 and would have the subsequent effect of increasing consumer
confidence in e-commerce. n107 The consumer protection provisions would consist of excluding certain documents,
such as: notices of utility cancellation, "default, acceleration, repossession, foreclosure, or eviction, or the right to cure,
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under a credit agreement secured by, or rental agreement for a primary residence of an individual,” n108 health or life
insurance cancellations or benefit changes, and a product recall or a "material failure of a product that risks human
health and safety." n109 However, a contract should not instantly be invalidated when consent to receive e-records is
not confirmed electronically. n110 Hence, the provisions would foster "continuing business relationships." nl11

Examining UETA, the E-Agreement, and the UNCITRAL Model Law provisions, the need for a broader scope of
application becomes apparent. UETA, which applies primarily to transactions involving electronic records and
electronic signatures subject to Articles 2 and 2A of the UCC, covers those electronic transactions in which each party
agrees to conduct them electronically. n112 It would make more sense to have this scope of coverage combined with
UCITA's under one agreement. As such, UETA's provisions, such as its definitions and the like, should be transferred to
the more comprehensive treaty.

Following this, the E-Agreement's "contractual approach" to electronic commerce should also be incorporated into
the comprehensive treaty. As such, no particular method of communication would be required for the offer and
acceptance. nl13 Rather, the recipient would be considered to have "received" the message when it is available at the
electronic address that the recipient uses. nl14

Looking to the UNCITRAL Model Law, its two chief purposes should be incorporated under the comprehensive
treaty. Thus, the treaty should be designed with the underlying purpose being to create a more secure legal environment
for what has become known as 'electronic commerce.' Additionally, the treaty should be constructed in a way that would
make it of use to individual users of electronic commerce in the drafting of some of the contractual solutions that might
be needed to overcome the legal obstacles to the increased use of electronic commerce. Broadening the overall reach of
the Treaty will make the rules clearer and more understandable, causing transactions to be conducted more efficiently.

While the above treaty provisions would clarify and simplify theapproach to integrating computer information
transactions into commercial law in a global economy, through establishing a single global norm that would be followed
by all contracting states, their inclusion in the treaty leaves unanswered a broader question implicit in this Note -- why
global uniformity in law governing computer information transactions is necessary in a global economy.

X. Why Global Uniformity in Law Governing Computer Information Transactions is Necessary in a Global Economy

Having considered the possible provisions that should be included in the treaty and their effects on the global
economy, it is next necessary to explain why a treaty is an adequate solution to integration in light of the global
economy. To answer this question, an analysis of economic considerations that influence law making choices is
required. Such an examination is undertaken below in relation to the proposed treaty solution. First, the Coase Theorem
is set forth and examined to show why global uniformity is necessary. Following this, possible criticisms of the global
uniformity approach are acknowledged and thereafter discredited.

A starting point in analysis is a discussion of the Coase Theorem, which establishes the theoretical argument for
uniform laws. n115 The Coase Theorem states that "if rights are fully specified and transaction costs are zero, parties to
a dispute will bargain to the same efficient outcome regardless of the initial assignment of rights." n116 Applying the
Coase Theorem to this context, the uniform law movement and the need for global uniformity is tied to the ability or the
failure of states and countries to cooperate efficiently to avoid negative externalities. nl17 Global uniformity should be
supported if the current state-by-state and country-by-country regulatory method creates negative externalities and the
bargaining costs to correct the externalities are too high. n118

While states and countries have a potential to be "maximizing participants in cooperative solutions," the potential is
not always realized since barriers to cooperation may be too high. n119 The inability of states and countries to create
cooperative solutions should result in global intervention. n120 In the context of laws governing computer information
transactions, the debate surrounding the adoption of UCITA in state legislatures has created the negative externalities as
described above. n121 Furthermore, among the countries that have laws governing computer information transactions,
the provisions are conflicting on key issues. n122 In this way, negative externalities result not only in the domestic
sphere, but also the international sphere. The solution to eliminating the negative externalities problem is the adoption
of a global uniform law in the form of an international treaty. In so doing, efficiency in both the legal system and
business system would result.

Some scholars and practitioners would criticize the argument for global uniformity. n123 In criticizing such an
argument, they advance the concept that law is not an autonomous discipline, but rather is political. n124 They also
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theorize and accept that politics consists of embedded power relations. n125 Therefore, law and law-making are
products of these embedded power relations through politics. In making these assumptions, the market is viewed as not
empowering. The global uniformity approach would be heavily criticized as holding out false hope through accepting
the assumptions of the market economy as implied in the Coase Theorem. Rather, these individuals would suggest that
the framework and structure must be changed. Consequently, underlying factors would be revealed so as to unmask and
create a new structure.

While such criticism may seem convincing, the inherent logic behind the approach is not persuasive. By completely
discounting the market view of the economy, the criticism ignores the basic truth that markets must have rules to
function and to overcome uncertainties. n126 Adopting a global uniform law through a treaty would provide the
necessary "rules of the game" for the e-commerce market, and would simultaneously eliminate the current uncertainties
due to conflicting laws. However, the treaty approach is not a perfect solution.

XI. The Treaty Solution: Why it is the Better Approach, but not as Perfect as it Seems

While global uniformity must be established through a treaty to deal with this issue, when negotiating and drafting
a multilateral treaty there are situations that may arise that could result in the treaty-making process unraveling, or the
treaty itself becoming somewhat more complicated. A consideration of these possible situations as set forth below is
necessary in order to understand why the comprehensive treaty proposed may not be as perfect a solution as it first
seems. Also, some possible solutions to these issues are discussed.

In the first situation, a state may attempt to change the legal effect of the treaty by making a "reservation” to the
agreement. n127 For many multilateral treaties, such as the CISG, member states (or states parties) are permitted to
make reservations as long as they are not contrary to the object and purpose of the Convention. n128 Thus, if a country
in this situation wished to make a reservation against a specific provision, as long as the reservation was not contrary to
the "object and purpose" of the Convention (here, facilitating computer information transactions), the reservation would
be allowed and the result would be a more complicated treaty. However, if the reservation went against the "object and
purpose" of the Convention, the reservation would not be allowed. This result could lead to a possible unraveling of the
treaty-making process.

While reservations are a concern, a possible solution could be to bar the possibility of a reservation by declaring the
treaty a "package deal." n129 Also, a state could object to the reservation, even if it was not found to go against the
"object and purpose" of the treaty. n130 However, the reality still exists that reservations can lead to a multilateral
treaty being overly complicated or unable to survive the treaty-making process.

A second consideration requires remembering that a treaty is always subject to interpretation. Treaty interpretation
may play a role in the eventual application of the provisions because a word could be considered ambiguous and the
interpretation of that word may lead to varying applications of the rule. n131 This could create more difficulties, as it
would undermine the goal of facilitating computer information transactions and having a uniform law.

A possible solution to this issue would be to draft the treaty to be as clear and unambiguous as possible. This would
require careful consideration of each provision placed in the treaty, as well as comprehensive discussion on the issues
surrounding each proposed treaty provision.

Conclusion

While the treaty solution has promise, it is not without its own faults. However, the faults of the treaty are
outweighed by the more important need for a simplified global norm. This is because having such a norm would allow
for considerations particular to computer information transactions to be implemented.

For example, referring to the hypothetical posed at the beginning of this Note, if there were a global uniform law,
the fact that the transaction was international in scope would not pose any difficulties when contemplating what laws
apply to the transaction. Rather, one need only have recourse to the global uniform law and consider its provisions in
relation to the transaction. In this way, a comprehensive treaty providing for the differences inherent in conducting
business through computer information transactions would increase the number and efficiency of business transactions
done worldwide and stimulate the global economy.
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